Riley v. Superior Court of Los Angeles County by Carter, Jesse W.
Golden Gate University School of Law
GGU Law Digital Commons
Jesse Carter Opinions The Jesse Carter Collection
11-1-1957
Riley v. Superior Court of Los Angeles County
Jesse W. Carter
Supreme Court of California
Follow this and additional works at: http://digitalcommons.law.ggu.edu/carter_opinions
Part of the Estates and Trusts Commons
This Opinion is brought to you for free and open access by the The Jesse Carter Collection at GGU Law Digital Commons. It has been accepted for
inclusion in Jesse Carter Opinions by an authorized administrator of GGU Law Digital Commons. For more information, please contact
jfischer@ggu.edu.
Recommended Citation
Carter, Jesse W., "Riley v. Superior Court of Los Angeles County" (1957). Jesse Carter Opinions. Paper 40.
http://digitalcommons.law.ggu.edu/carter_opinions/40
with the trial court 
158 Cal. 474 
305 
Ins. & Trust Co. v. 
Cal. 159 P. 
Wheeler v. Bolton. 92 
122 Cal.App.2d 
541 [265 P.2d Inc. v. Palermo, 121 
616 
consent or the court may permit. 
,Johnson's were fully 
for the main stockholders (Mann v. 
280 [127 P.2d 970] ). 
For the reasons heretofore set forth it should be clear to 
every person that the should be reversed 
with clear directions to the trial court for its guidance on the 
retrial 
The petition of defendants and appellants for a rehearing 
was denied November 1957. Gibson. C .. J., Carter .• L. and 
were of the that the petition should be 
granted. 
A. No. 24622. In Bank. Nov. 1, 19fi7.] 
HI~BECCA RILEY, as etc., Petitioner, v. 
SUPERIOR COURT OF LOS ANGEI.JES COUN'l'Y, 
Respondent; NAOMI BLAIR RUOJ!'F et al., Real Parties 
in Interest. 
Courts-Jurisdiction--Scope and Extent.-~Where a tribunal 
has jurisdiction over the parties and subject matter, the juris-
diction continues until a final judgment is entered. 
[2] Appeal-Remittitur-Effect of Issuance.-After a remittitur 
has been issued by order of the appellate court and has gone 
down in accordance with Code Civ. Proc., § 958, the juris-
diction of the appellate court over the action is then revested in 
the trial court. 
(1] See Cal.Jur.2d, Courts, § 90; Am.Jur., Courts, § 159 et seq. 
[2] See Cal.Jur.2d, Appeal and Error, § 673. 
McK. Dig. References: "tourts, § 22; [2] Appeal and Error, 
§ 1730; [3, 8] Guardian and Ward,~ 102; [4] Guardian and Ward, 
§ 49; [5] Guardian and Ward, § 100; [6] Trusts, § 358; [7] 
Guardian and Ward, § 97; Guardian and Ward, § 97. 
306 
Id. - Termination of Guardianship - Discharge.-Where an 
is taken from an order the 
does not terminate until the 
court such order becomes 
Id.- Guardian's Accounts- Proceedings- Law of Case.-.A 
stipulation entered in open court between a and an 
administratrix of the deceased ward's estate apparently closing 
all of the in both estates except for an 
expenses left in her hands under court 
and a reference made thereto in an of the District 
Court of did not constitute the law of the case in a 
subsequent to review an order of the superior court 
awarding for the guardian and her 
attorney from the deceased ward's estate where the necessity 
for such additional fees was caused the administratrix' 
action in from the order fixing the fees. 
[6] Trusts-Accounting by Trustee.-With reference to 
not the court has the 
surcharge a trustee on a account 
decree a final account. 
[7] Guardian and Ward-Guardian's Acconnts-Allowances.-To 
recover from a deceased ward's estate for 
serviees rendered the and her attorney, the serv-
ices must have been rendered to the estate to the time 
the elaim for is made. 
[8] Id. - Guardian's Accounts - Proceedings-Jurisdiction.-The 
court has to award fees and to declare a 
lien in the favor an the property has been 
turned over of the deceased ward's 
estate; actual control of the ward's estate is not essential to 
the court's '"'''o'-""" 
See Cal.Jnr.2d, Guardian and 




Leon in pro. 
Interest. 
for 
and G. Rice 
J.-This is a for writ of certiorari by 
Rebecca Hiley, as administratrix of the estate of Susan Ann 
an person. the Rebecca Riley 
:::eeks to annul an order of the court which awarded 
fees and expenses to Naomi Blair of the person 
and estate of Susan Ann now deceased. (This case is 
part of a long line of Blair, 126 Cal. 
App.2d 759 [272 P.2d ; Estate Blair, 
127 CaLApp.2d 130 132 Cal. 
App.2d 305 P.2d of 
139 832 P.2d denied) ; 
Estate of Blnir, 42 Cal.2d 728 I 269 P.2d 
On August 8, Naomi Blair Ruoff was and 
qualified as the of the person and estate of Susan 
Ann Blair, an person. Susan Ann Blair died 
on May and one Phoebe h Bo1men was appointed and 
qualified as administratrix of her estate and letters of admin-
istration were issued to her. Phoebe L. Bonnen acted as ad-
ministratrix of the decedent estate until November 3, 1952, 
when she and was succeeded Rebecca Riley who 
has ever since acted as such administratrix. 
On .A.ugust Naomi Blair Ruoff filed a first and 
final account and report of her for 
fees and for distribution: on 
approved the account 




and $1,800 to the 
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that certain tax matters could be 








On February the Administratrix filed a second 
petition for the immediate of all assets. 
On April 22, the Guardian's amended supplemental 
report and account filed. On 2. the Adminis-
tratrix filed objections and 
of November 23d. 
On August 5, 1952, the Administratrix filed a third petition 
for an order directing the Guardian to turn over all funds 
of the estate. On August the court directed the Guard-
ian to deliver the sum of $20,000 to the Administratrix for 
tax purposes. 
On January 6, 1953, a hearing was had on the amended 
supplemental report and account and the objections and on 
January 8th the court ordered all assets delivered to the 
Administratrix except for certain sums to be retained by the 
Guardian for miscellaneous closing expenses. rrhe court did 
not pass on the amended report at this time. 
On January 16, 1953, the Guardian turned over to the 
Administratrix the sum of $205.184.59. 
On June 11, 1953, the court approved, with certain excep-
tions, the amended report. 
On July 9, 1953, the Guardian appealed from certain 
portions of the order. (Estate Blair, 127 Cal.App.2d 130 
[273 P.2d 349] .) 
On June 24, 1954, the Guardian and Administratrix rntered 
into a stipulation which was considered by the District Court 
of Appeal in a later opinion ( Gnardianship of Blair, 139 Cal. 
.App.2d 832, 834 [294 P.2d 521]; hearing denied by this court 
on May 9, 1956). 
On November 1, 1954, the Guardian filed her account of 
closing expenses, and on December 14, 1954, the Administra-
trix filed objections. 
On March 5, 1955, the court made its order approv-
ing and settling the report of closing expenses, the discharge 
309 
exoneration of the Guardian's and 
the Administratrix' for surcharge and vaca-
1953. 
the Guardian filed proposed 
Of fact and COnclusiOnS Of laW and a nvnnf\<!C>ti Order thereOn; 




and the order 
were The Administratrix moved 
for a new trial which motion was denied. 
On the Administratrix appealed from the 
order which was affirmed and a for hearing by this 
court was denied Bl(J;ir, 139 Cal.App.2d 832 
[294 P.2d ). 
On May the remittitur issued to and was filed in 
the trial court. 
On June 1956, the Guardian petitioned the court for 
additional fees for herself in the sum of $3,250 and for her 
attorney (as Guardian) the additional sum nf $10,200 for 
services rendered since her petition of August 31, 1951. On 
November 27, 1956, the court the petition for fees 
although they were reduced as follows: to the Guardian the 
sum of $3,250, and to the attorney the sum of $8,200. The 
court also declared a lien in favor of the Guardian against 
the estate of the deceased ward. It is from this order that 
the Administratrix seeks a writ of certiorari and a declaration 
that the fees awarded be annulled. 
The Administratrix contends that the probate court was 
without jurisdiction to entertain the Guardian's petition for 
additional compensation for herself and the attorney or to 
declare a lien in favor of the Guardian against the estate 
of the deceased ward since its jurisdiction terminated with 
the order of March 25, 1955, approving the closing account 
and ordering the discharge of the Guardian. 
We have concluded that the contentions made by the Ad-
ministratrix are without merit and that the c·omt had juris-
diction to make the order complained of. [1] It is elemen-
tary that where a tribunal has jurisdiction over the parties 
and the subject matter, the jurisdiction continues until a final 
judgment is entered v. lrulustr·ial Ace. Com 50 Cal. 
App. 184, 191 [195 P. ; 13 Cal.Jur.2d 602). Section 
1049 of the Code of Civil Procedmc provides that ''An action 
is deemed to be pending from the time of its commencement 
matter of 
it is bound 
late court 
additional orders 
the time the was such as the fees in 
Section 1556 of the Probate Code provides 
after the of the inventory and 
tlw court for 
for services 
and allowing 
for services rrndered to the 
cause the 
not terminate until the 
capacity to act 
guardianship did 
District Court of •. ~,'!"""'' 
discharging the 
attack in this 
the order of the trial court 
became final. The order under 
during the continued existence of the 
as the fees related to the services 
with the from the order 
the fees allowed her and 
While it is difficult 
for services rendered 
uuun>ru. 11 inasmuch 
what position 
question of fees 
3) that the 
in connection with 
(hen'tofore 




tion can only be conclusive as to sueh items or issues as are 
included in the account or raisei1 m connection with the 
compensation shall be such 
are settled deems and 
added.) It was also 
Cookingham case 
the guardian, at any time 
appraisement, to 'ne>htJnn 
allowing his 
and for an order 
attorney for services rendered to the 
of res 




""'ntn .... " and 
for an order fixing and 
rendered to that time 
to his 
together with the heretofore from the same 
case that the only requirement is that the services must have 
312 C.2d 
been rendered to the estate to the time the claim for 
fl~-~~~~·-n+;A~ is made. In the case at bar no claim could have 
been made for to the time the remittitur 
was sent down because until that time the compensation for 
the services or that be performed, in connec-
tion with the were not known. 
[8] There is also no merit to the Adminifltratrix' conten-
tion that the trial court was without to declare 
a lien upon the assets of the estate of Susan Ann Blair, de-
ceased, which had been turned over to her as administratrix. 
We held in Estate 171 CaL 385 [153 P. 459), 
and Estate Schluter, 209 Cal. 286, 292 [286 P. 1008), that 
the court has jurisdiction to award the guardian fees and to 
declare a lien in the favor even though all the 
property has been turned over to the administrator of the 
deceased ward's estate. Both of these cases made it clear 
that actual control of the ward's estate was not essential to 
the court's jurisdiction. [9] The allowance for attorney 
fees and fees for the guardian are a charge against the estate 
of the ward (Guardianship Cookingham, 45 Cal.2d 367, 
375 [289 P.2d 16] ). 
In view of the foregoing settled rules of law, the order of. 
the trial court is affirmed. 
Gibson, C. J., Shenk, J., Traynor, J., Schauer, J., Spence, 
J., and McComb, J., concurred. 
Petitioner's application for a rehearing was denied No-
vember 26, 1957. 
